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for classification: 

The publication Fox May 2005 Vol. 23 No. 12 is a glossy American magazine exhibiting a 
variety of sexual materials. It has 142 pages, other pages having been removed prior to 
importation into New Zealand. The magazine includes pictures, editorials, stories, 
captions, cartoons and advertisements. 

There are a large number of images, which depict sexualised nudity and sexual activity. 
There are also advertisements for an array of sexual products and services. There are a 
number of advertisements about teenagers. 
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Section 3(1) of the Films, Videos, and Publications Classification Act 1993 

The Board considers, pursuant to section 3(1) of the Act, Fox May 2005 Vol. 25 No. 12 
passes through the “gateway” of sex in that it “depicts or expresses or otherwise deals with” matters 
of sex in such a manner that the unrestricted availability of the publication is likely to be 
“injurious to the public good. ” 

The “gateivay” of sex involves depiction of a wide variety of sexual activities including 
cunnilingus, fellatio, masturbation, the use of vibrators and other items, vaginal intercourse 
and double entry intercourse. There are a number of photographs showing close ups of 
genital and anal regions, penile entry of the vagina and anus and also double entry. There 
are many photographs showing splayed anuses and vaginas. The language used in written 
text suggests that women are willing subjects of multiple sexual activity, for the pleasure of 
men. 

There are a number of advertisements for a variety of sexual activities available by phone 
call in the United States. Some of these advertisements are for sexual services being 
provided by women, where the impression is created that they are possibly in their mid to 
late teenage years. None of the advertisements specify the actual or adopted age of the 
model. The advertisements do have in small print “18+.” There is no particular 
reference to what “18+” means. 

The content of the magazine which is described above, is in the Board’s opinion, “likely to 
be injurious to the public good. ” 

Section 3(2) 

Section 3 (2) (a) 

Under section 3(2) (a) of the Act, a publication shall be deemed to be objectionable if it 
promotes or supports, or tends to promote or support the exploitation of children or 
young persons, or both, for sexual purposes. 

The question for the Board is whether the “teen sex” advertisements “promote or sipport or 
tend to promote or support the exploitation ofyoungpersonsfor sexualpurposes. ” 

There is an argument that the advertisements foster the perception that sexual activity by 
persons under the age of 18 is positive and appropriate. It can also be argued that the 
advertisements increase the possibility that young people will be exploited for sexual 
purposes, and for both reasons publications with such advertisements should be found 

“objectionable. ” 

The opposing argument is that the advertisements are of secondary importance to the 
presentation of consensual, and mutually enjoyable, sexual activity between adults. The 
advertisements state that the participants are 18 years or over, and they simply encourage 
readers to fantasize that the models are younger than they clearly are. The advertisements 
could be argued to be in the genre of “fantasy dressups. ” 
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The Board’s decision in respect to Fox May 2005 Vol. 23 No. 12 is that whether this 
magazine offends against section 3(2) or not, is marginal. It notes, however, the Court of 
Appeal’s advice in paragraph 32 in Moonen 1 (op cit) that because of the New Zealand Bill 
of Rights Act 1990, the law must prefer freedom of expression over objectionability, in 
marginal cases. In a comparison, it appears to the Board that there are fewer “ teen sex” 
advertisements in the current Fox magazine, than in the April 2005 edition. 

Section 3(3) 

Having found that section 3(2) does not apply to this publication, the Board is required to 
consider the matters set out in section 3(3) of the Act. 

Section 3(3)(a)(iih 

Under section 3(3)(a)(iii), Board must consider the “extent and degree to which, and the manner 
in which the publication describes depicts or otherwise deals with sexual conduct of a degrading 
dehumanising or demeaning nature. ” 

The Board has particularly differentiated between the photographs depicting consensual 
sexual activity between adults, which would usually perhaps be classified as R18, and the 
other photographs and text. 

Advertisements, text and images of which the Board took particular note earlier in this 
decision at paragraphs 42 to 45 inclusive, degrade the women involved, referring to them 
as “sluts, freaks and tramps.” The images of body parts and splayed vaginas and anuses 
dehumanise and demean the models. 

The Board finds that the extent and degree of the degrading, dehumanising and demeaning 
material of a sexual nature in the magazine is very high. As previously detailed, there are 
extreme close up photographs of genitalia and various photographs of splayed anuses and 
vaginas. The photographs are accompanied by text objectifying women as objects for the 
sexual satisfaction of men. The Board is required to give particular weight to this 
characteristic of the publication, which describes and depicts women to a significant extent 
and degree in a manner which dehumanises, degrades and demeans them. 

Section 3(3)(a)(iv) 

The Board has also considered section 3(3)(a)(iv) of the Act. It is required to give 
particular weight to the extent and degree and the manner in which the publication 
describes or depicts or otherwise deals with sexual conduct with or by children or young 
persons or both. 

For reasons given earlier at paragraph 55 of this decision, there is no evidence that the “teen 
sex” advertisements are modelled by persons under the age of 18 years and that the subject 
depictions are contrived and unconvincing. The Board does not find the publication 
describes, depicts or otherwise deals with sexual conduct with or by young persons. The 
Board finds that the “teen sex” advertisements are more fantasy that reality. 
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The Board therefore finds that although the extent and degree of the “teen sex” 
advertisements is high, the advertisements do not offend against S3(3)(a)(iv) of the Act. 

Section 3(3)(c) 

The Board is required to consider and give particular weight to the extent and degree to 
which, and the manner in which, the publication degrades, dehumanises or demeans any 
person pursuant to section 3(3)(c) of the Act. 

The Board notes the language employed in the publication as set out in paragraph 20 of 
this decision as degrading and demeaning the participants, by the manner in which it refers 
to the women involved. The Board also considers the images set out in paragraphs 21 
and 22 of the decision degrade, dehumanise and demean the participants by exhibiting 
them as body parts for the sexual pleasure of men. 

The Board finds that the degrading, dehumanising or demeaning language used in the 
publication and images which degrade, dehumanise or demean is extensive, and therefore 
the extent and degree is significant. 

Section 3(4) 

Section 3 (4) (a) 

With respect to section 3(4)(a) of the Act, the Board finds that the dominant effect of the 
publication is explicit heterosexual sexual activity, with some emphasis on genitalia and 
body parts. 

Section 3(4)(b) 

In terms of section 3(4) (b) of the Act, the impact of the publication is of a permanent and 
graphic nature in which language is used to expand upon the photographs. 


Section 3(4)(c) 

In consideration of section 3(4)(c) of the Act, the publication has little, if any, artistic or 
literary merit in the Board’s view. 

Section 3(4)(d! 

In regard to section 3(4)(d) of the Act, the publication is intended for predominately 
heterosexual adult males. 

Section 3(4)(e) 

With respect to section 3(4)(e) of the Act, the sole purpose of the magazine is to act as a 
masturbatory aid for predominately heterosexual adult males. 
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Section 3(4)(f) 


In regard to section 3(4)(f) of the Act, there are no other relevant circumstances relating to 
the intended or likely use of the publication. 

Excisions 

The Board has considered the possibility of excisions. In particular, removal of the “cum 
target” would make the magazine slightly less objectionable. The Board, however, 
considers that as the degrading, demeaning and dehumanising material is an integral part of 
the magazine, it would not be possible to excise all of the material that fits within that 
category and still retain the integrity of the publication. 

Bill of Rights 

The Bill of Rights has been considered in the making of this decision. Moonen v Film <& 
Uterature Board of Review (2002) 2 NZLR 754, and the 5-step approach has been applied. 

Pursuant to the 5 th step in Moonen 1, the Board considers the limitations it has placed on 
Fox May 2005 Vol. 23 No. 12 are justified on balance, taking into account the intention of 
the Act under which the Board is required to make its decision. It is the Board’s view that 
its decision can be demonstrably justified in a free and democratic society. 

Classification 

The Board unanimously classifies the magazine Fox May 2005 Vol. 23 No. 12 as 
“objectionable. ” 
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